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IN THE UTAH COURT OF APPEALS
STATE OF UTAH,
Plaintiff/Appellee,

Case No.

v.

:
:
:

SHAUN LYNN FORSBERG,

:

Priority No.

Defendant/Appellant.

940521
2

:

JURISDICTION AMD MATURE OF PROCEEDING
This is an appeal from & plea if guilty in the First District
Court of Box

Elder County

to one count of Driving Under

the

Influence of Alcohol, a third degree «°elony in violation of U.C.A.
§ 41-6-44 (1953, as amended^.
entitled

appeal

is

conferred

Jurisdiction to hear the aboveupon

the

Utah

Court

of

Appeals

pursuant to UCA § 78-2-2(2)' i) (19b2, as amended) and Rule 26 of
the Utah Rules of Criminal Procedure.
STATEMENT OF ISSUES PRESENTED ON APPEAL
AND STANDARD OF REVIEW
1.

Did the Trial Court properly accept the Appellant's plea

of guilty to one count of Driving Under the Influence of Alcohol,
a third degree felony, in violation of UCA § 41-6-44 (1953, as
amended).
Standard of Review
A guestion

involving

the

acceptance

of

a plea of

guilty

reguires that the Appellate Court: review whether or not a Trial
1

Court Judge strictly complied with Rule 11 of the Utah Rules of
Criminal Procedure.

State v

Gibbrr>s, 740 P.2d 1309 (Utah 1987)

CONSTITUTIONAL PROVISION, STATUES AND RULES
Utah Code Annotated §41-6-44, r.t King Under the Influence
(1) (a)
A person my not rp.^j ate or be in actual
physical control of a vehicle within this state if the
person:
(i) has a blood or breath alcohol concentration of .08 grants or greater as shown by a
chemical test given within two hours after the
alleged operation or physical control, or
(ii) is under the influence of alcohol or any
drug to a degree which renders the person
incapable of safely operating a vehicle,
(b) The fact that c person charged with violating
this section is or has been legally entitled to use
alcohol or a drug is not a defense against any charge of
violating this section.
******

(7) (a)
A fourth or subsequent conviction for a
violation committed within ~ix years of the prior
violations under this section is a third degree felony if
at least three prior convictions are for violations
committed after April 23, 1990.
Rule 11(5) Utah Rules of Crimipal Procedure
(5) The court may refuse to accept a plea of guilty or not
contest, and my not accept the plea until the court has found;
(a) if the defendant is n&t; represented by counsel, he
has knowingly waived his right to counsel and does not
desire counsel;
(b) the plea is vcluncarily made;
(c) the defendant Know he has rights against compulsory
self-incrimination, to a jury trial, and*to confront and
cross-examine in open court the witnesses against him,
and that by entering the plea he waives all of those
rights;
(d) the defendant understands the nature and elements of
the offense to which he is entering the plea; that upon
trial the prosecution wouLJ have the burden of proving
each of those elements beyona a reasonable doubt; and
that the plea is an admission of all those elements;
(e) the defendant knows the minimum and maximum sentence
that may be imposed upon him for each offense to which a
2

plea is entered/ including the possibility of the
imposition of consecutive sentences;
(f) if the tendered plea is a result of a prior plea
discussion and plea agreement, and if so, what agreement
has been reached;
(g) the defendant has been, advised of the time limits
for filing any motion to withdraw a plea of guilty or no
contest.
STATEMENT OF THE CASE
This is an appeal from a sentence of zero to five years at the
Utah State Prison imposed by the District Court of the First
Judicial District Court, after a plea of guilty to one count of
driving under the influence of alcohol, a third degree felony in
violation of UCA § 41-6-44.

The Appellant filed an Anders brief

with this court on January 27, 1995 stating that there were no
issues with merit.

In the Appellee's reply brief, it was noted

that the issue of whether the Trial Judge strictly complied with
11(5)(e) of the Utah Rules of Criminal Procedure was a possible
non-frivolous issue.

This Court ordered that Appellant submit an

amended brief responding to that issue.
Appellant now submits this Amended Brief to address that
issue.
SUMMARY OF ARGUMENT
The Trial Court Judge erv;ed in accepting the Defendant's plea
of guilty to Driving Under the Influence, in violation of UCA §416-44, a third degree felony. State v. Gibbons, 740 P. 2d 1309 (Utah
1987) governs the acceptance of pleas in a criminal case.

The

Trial Judge must strictly comply with Rule 11 of the Utah Rules of
Criminal Procedure in accepting a plea of guilty.

In the case at

bar, the Trial Court Judge failed to adequately inquire into the
3

Defendant's understanding of possible'sentences as required by Rule
11(e)(5) of the Utah Rule£ oi Criminal Procedure.

WAS THE APPELLANTS PLEA PROPERLY
ACCEPTED Til'-ACCORDANCE WITH
RULE 11(e)(5) OI-" THE UTAH RULES OF
CRIMINAL PROCEDURE
In the case at bar, the Trial Judge did not strictly comply
with Rule 11 of the Utah Rules of Criminal Procedure in accepting
the plea of guilty to one count of Driving Under the Influence, a
third degree felony in violation of UCA § 41-6-44

(1953, as

amended). When accepting the Appellant's plea of guilty, the trial
Judge did not adequately inquire into the Appellant's awareness of
possible sentences as required by Rule 11(e)(5).

Rule 11(e)(5)

reads as follows:
(e)

The court may refuse to accept a plea of guilty, no
contest or guilty and mentally ill, and may not accept
the plea until the court has found:
(5)

the defendant knows the minimum and maximum
sentence, and if applicable, the minimum mandatory
nature of the minimum sentence, that may be imposed
for each offense to ^hich a plea* is entered,
including the possibility of the imposition of
consecutive sentences^

In addressing the issue of possible sentences associated with
a plea of guilty to the charge. the Judge, addressed appellant's
attorney:
"Is it your opinion that the defendant understands the effect
and meaning of entering a guilty plea?" (T.P. 6)
To which Mr. Snider responded:
"Yes, Your Honor.
We've talked about the consequences,
specifically in regards to a plea of a felony, and the prison
time he could be subjected to." (T.P. 6)
4

Judge Hadfield never inquired farther into the matter, nor did
he address the specific

sentences that could be given to the

Defendant as a result of the plea of guilty.

This failure by the

judge is clearly in violation of the strict compliance standard
required by State v. Gibbons, 740 P,2d 1309 (Utah, 1987).
The rule of strict compliance set forth by Gibbons was further
elaborated by the Utah Supreme Court in State v. Hoff, 814 P. 2d
1119, 164 Utah Adv. Rep. 21, (Utah 1991).

In Hoff the Court noted

that:
"...Gibbons was indeed intended to change both the
practice and the standard of taking guilty pleas. The
practice of simply relying on defense attorneys and plea
affidavits to explain the waiver of constitutional rights
and to determine that a guilty plea was knowing and
voluntary in every significant respect was deemed
insufficient, and that burden was placed on the judge."
It is clear that Judge Hadfield relied solely on the assertion
of Mr. Snider regarding possible sentences. He never inquired into
Mr. Forsberg's understanding of those sentences, nor did he detail
the possible sentences for him.
Defendants plea of guilty.

Yet Judge Hadfield accepted the

It should be noted that the Judge

never inquired into a factual basis and none was offered by the
prosecution.

Which supports the Defendant7 position that his plea

was not made knowing and voluntary as he was not even aware if
there was a factual basis to support his plea.
CONCLUSION.
The burden of insuring that a Defendant is making a knowing
and voluntary plea has been placed on the judge accepting the plea.
In doing so, he must strictly comply with Rule 11 of the Utah Rules
5

of Criminal Procedure.

Judge Hadfield failed to comply with Rule

11(e)(5) when he accepted the Appellant's plea without making
satisfactory

inquiries

into

the

Defendant's

understanding

of

possible sentences he could receive as a result of his plea of
guilty to the charge.
Due to the Trial Court's failure to strictly comply with Rule
11, this case should be remanded back to the Trial Court, and the
Defendant be allowed to withdraw his plea of guilty to the charge
of Driving Under the Influence,
RESPECTFULLY SUBMITTED this

day of June, 1995.

fT E. SNIDER
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